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NEW PHOENIX CENTER STUDY QUESTIONS FEDERAL TRADE COMMISSION’S
PROPOSED ENFORCEMENT POLICY STATEMENT ON PERSONALIZED PRICING

Analysis finds that an accurately stated personalized price does not satisfy the legal
standards for deception or unfairness under Section 5 of the FTC Act

WASHINGTON, D.C. — In anew study released today entitled Personalized Pricing and the Limits
of Section 5, Phoenix Center Chief Economist Dr. George S. Ford examines the Federal Trade
Commission’s recently proposed enforcement policy statement on personalized pricing and
concludes that the Commission’s desired disclosure requirement does not fit comfortably within its
longstanding standards for either deception or unfairness under Section 5 of the FTC Act.

Personalized pricing — the practice of offering different prices for the same product to different
consumers —has attracted growing regulatory attention as retailers gain access to increasingly
detailed consumer data and artificial intelligence makes highly targeted pricing more feasible. In
August, the FTC proposed an enforcement policy stating that a seller’s failure to disclose that a price
is personalized and not uniformly offered is likely to constitute an unfair or deceptive practice under
Section 5.

Dr. Ford argues that the threshold problem with the FTC’s approach is straightforward: a price
is an offer, regardless of how the seller determines it. If the consumer pays the price displayed and
receives the product represented, then there is no misrepresentation about either the price or the
product. As Dr. Ford points out, under the Commission’s own longstanding guidance the
personalized price itself therefore provides no basis for a claim of deception or cognizable consumer
injury.

Perhaps recognizing this difficulty, the FTC offers two principal theories of consumer harm.
First, nondisclosure may discourage consumers from comparison shopping. Second, disclosure may
allow consumers to employ countermeasures such as private browsing or virtual private networks
to frustrate price personalization. Dr. Ford demonstrates that neither theory supplies the substantial
and unavoidable consumer injury required for an unfairness claim.

On comparison shopping, Ford observes that personalized pricing does not hide the price a
consumer must pay or prevent that consumer from comparing the offer with prices available from
competing sellers. This distinguishes personalized pricing from practices such as hidden mandatory
fees, where the consumer lacks information necessary to determine the actual price of competing
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offers. With personalized pricing, the relevant prices remain visible and comparable, and the FTC’s
own unfairness policy ordinarily treats comparison shopping as the means by which consumers
reasonably avoid unfavorable offers —not as a consumer injury.

The FTC’s proposed disclosure remedy creates an additional inconsistency. Disclosure is
intended to encourage consumers to incur costs using countermeasures to defeat personalization.
Yet if the time and effort required to use private browsing or a VPN are acceptable costs of avoiding
a personalized price, then it is difficult to characterize the ordinary cost of checking a competing
retailer’s price as the substantial injury caused by personalization. Moreover, comparison shopping
disciplines competition, while expenditures on technological countermeasures largely consume
resources without improving market price information.

“Personalized pricing may change who bears the cost of finding a better price, but that does not
make the offered price deceptive or unfair,” said study author Phoenix Center Chief Economist Dr.
George S. Ford. “The Commission’s own guidance provides the more straightforward remedy
concerns about personalized pricing: shop prices.”

A full copy of PHOENIX CENTER POLICY PERSPECTIVE NO. 26-05, Personalized Pricing and the Limits
of Section 5, may be downloaded free from the Phoenix Center’s web page at: https://phoenix-
center.org/ perspectives/Perspective26-05Final. pdf.

The Phoenix Center is a non-profit 501(c)(3) organization that studies broad public-policy issues related
to governance, social and economic conditions, with a particular emphasis on the law and economics of the
digital age.



