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Introduction 

Personalized pricing occurs when a seller offers 
different prices for the same product to different 
consumers.  While personalized pricing has long 
been common for many products and services, 
the practice has attracted growing regulatory and 
legislative attention as retailers acquire 
increasingly detailed data on consumers that 
may permit highly-targeted pricing—especially 
when that data is processed with artificial 
intelligence.  Several states have codified 
statutory restrictions on personalized pricing and 
in 2026 at least 40 bills across 24 states aim to 
regulate it.1  At the Federal Trade Commission 
(“FTC”), an inquiry into personalized (or 
“surveillance”) pricing began in 20242 and the 
Commission recently released a new Proposed 
Enforcement Policy Statement Regarding 
Personalized Pricing on August 19, 2026.3 

FTC policy statements do not make rules; they 
only provide (often loose) guidance about 
potential enforcement.  Here, the FTC claims that 
a seller’s failure to disclose to consumers that the 
price is personalized and not uniformly offered 
“is likely to constitute an unfair or deceptive act 
or practice in violation of Section 5” of the FTC 
Act.4     

The Commission’s Proposed Enforcement Policy 
Statement addresses an issue of growing public 
concern.  As personalized pricing becomes 
increasingly feasible, understanding its 
implications for consumers and markets may be 
an appropriate subject for Commission attention. 
But effective enforcement requires more than 

identifying a recognized concern; the conduct at 
issue must fit within the statutory standards the 
Commission is charged with enforcing. An 
unenforceable enforcement policy is no policy at 
all. 

… I contend the disclosure 
requirements set forth in the FTC’s 
Proposed Enforcement Policy 
Statement are unenforceable.  There 
is no plausible injury, and even if 
there were, it is reasonably 
avoidable by the price comparisons 
the Commission already expects of 
consumers. 

 

Deception generally involves a material 
representation, omission, or practice likely to 
mislead a reasonable consumer, while unfairness 
requires substantial consumer injury that is not 
reasonably avoidable and is not outweighed by 
countervailing benefits to consumers or 
competition.  In this PERSPECTIVE, I first consider 
whether a personalized price is, by itself, either 
deceptive or unfair.  A price is an offer, however 
that price is determined.  The consumer may 
accept or reject it, and compare it to other offers.  
If the transaction occurs at the offered price and 
the consumer receives the product represented, 
then under the Commission’s own longstanding 
guidance there is no explicit or implicit deception 
and no cognizable unfairness and thus does not 
constitute an actionable injury.  Section 5 is 
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therefore inapplicable to the personalized price 
itself. 

The Commission appears to recognize this 
limitation.  Its proposed policy does not rest on 
the personalized price alone, but on the seller’s 
failure to disclose that the price is personalized.  
To connect that nondisclosure to Section 5, the 
Commission offers two theories.  The first is an 
impediment to search and price comparison.  But 
nondisclosure of personalization does not 
deprive consumers of the prices necessary to 
compare them, and the Commission’s own 
unfairness guidance treats search as the ordinary 
means by which consumers reasonably avoid 
unfavorable offers. The Commission’s second 
theory raises a related difficulty.  Its proposed 
disclosure remedy is intended to induce 
consumers to undertake countermeasures 
against personalization—such as private 
browsing—that, like search, consume time and 
resources.  The Commission thus treats 
countermeasure costs as avoidance while 
treating analogous search costs as injury.   

Neither theory supplies the consumer injury 
necessary to transform nondisclosure of the 
personalization of an accurately stated and 
honored price into an unfair or deceptive 
practice.  As such, I contend the disclosure 
requirements set forth in the FTC’s Proposed 
Enforcement Policy Statement are unenforceable.  
There is no plausible injury, and even if there 
were, it is reasonably avoidable by the price 
comparisons the Commission already expects of 
consumers. 

Personalized Prices Are Neither Deceptive nor 
Unfair 

In its Proposed Enforcement Policy Statement, the 
Commission recognizes that “Congress has not 
given the Commission the authority to prohibit 
personalized pricing in all circumstances….”5  As 
such, the Commission appeals to what statutory 
authority it has, which it believes is Section 5.6    

According to the Proposed Enforcement Policy 
Statement, the failure to disclose the use of 
personalized pricing to consumers “is likely to 
constitute an unfair or deceptive act or practice in 
violation of Section 5.”7  It follows, therefore, that 
a threshold question is whether an offered price, 
however determined, is “likely” to be somehow 
deceptive or unfair.   

A price, whether personalized or 
uniform, is simply an offer.  A 
consumer may accept or reject it 
without duress.  If the offered price 
and transacted price are the same, 
and the consumer receives the 
product represented, then there is 
neither explicit nor implicit 
deception and no unfairness. 

 

A price, whether personalized or uniform, is 
simply an offer.  A consumer may accept or reject 
it without duress; a consumer may compare that 
price to the prices of other retailers.  If the offered 
price and transacted price are the same, and the 
consumer receives the product represented, then 
there is neither explicit nor implicit deception 
and no unfairness. 

According to the FTC’s seminal 1983 Policy 
Statement on Deception, a deceptive practice 
includes such things as “false oral or written 
representations, misleading price claims, sales of 
hazardous or systematically defective products 
or services without adequate disclosures, failure 
to disclose information regarding pyramid sales, 
use of bait and switch techniques, failure to 
perform promised services, and failure to meet 
warranty obligations.”8  There is nothing about 
an offered price that “is likely to mislead” and no 
consumer is likely to reach false beliefs about the 
product.9  The consumer may pay the price and 
get the product, or not.  There is no “bait and 
switch,” no “misrepresent[ation] of purpose,” 
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and no “failure to perform services promised.”10  
The offered price is the “one the respondent 
intended to convey,” and that must be 
“presumed reasonable.”11 

The Commission may respond that a posted price 
implies uniformity among all customers.  
Uniformity, however, is itself a distinct 
representation.  Walmart, for example, expressly 
informs customers that “[e]very customer sees 
and pays the exact same price for an item at a 
given store,” and that “Walmart does not use 
individual customer data, browsing history, 
purchase history, device information, or location 
tracking to determine personalized or dynamic 
shelf prices.”12  Amazon states it “offers all 
customers the same everyday low prices for 
products in our store—we don’t use your 
personal information to charge you higher 
prices.”13 

At least two implications of these statements (and 
those like it) are worth noting.  

First, the posting of a price does not imply 
uniformity; if it did, then there would be no 
reason for Walmart and Amazon to make such 
representations. A price and a pricing policy are 
different representations. Absent a representation 
of uniformity, the Commission’s theory rests on 
an omission: the seller has stated the price offered 
to the consumer but has said nothing about the 
prices offered to others.  Yet, the Commission’s 
own precedent cautions against treating that 
silence, standing alone, as deception.  A “pure 
omission”—silence on a subject that gives silence 
no particular meaning—is not deceptive merely 
because some consumers hold erroneous 
preconceptions.  Otherwise, the concept of 
deception would expand “virtually beyond 
limits.”14   

Second, such statements communicate 
information not merely about the price offered to 
one consumer but also about the price offered to 
other consumers, and that they are the same.  If 
that representation were proven false, then the 
implied-claim principles, like those applied in 

Kraft, Inc. v. FTC, become relevant.15  In the 
absence of this sort of representation, however, 
the price a retailer communicates does not reach 
beyond the offer before the consumer.  A price 
tag, absent an express statement of uniformity, 
communicates that the consumer may buy the 
product at that price.  It says nothing about the 
price offered to anyone else, and in markets 
dense with coupons, loyalty programs, 
negotiated prices, and targeted promotions, 
silence on that subject has no settled meaning. 

A price and a pricing policy are 
different representations. Absent a 
representation of uniformity, the 
Commission’s theory rests on an 
omission: the seller has stated the 
price offered to the consumer but has 
said nothing about the prices offered 
to others.  Yet, the Commission’s 
own precedent cautions against 
treating that silence, standing alone, 
as deception. 

 

The alternative theory—unfairness—fares no 
better.  According to the Commission’s guidance 
in its 1980 Policy Statement on Unfairness, when 
offering a price, there is no attempt by the seller 
to “coerce consumers into purchasing unwanted 
goods or services,” no implied intent to sell 
“defective goods or services on credit,” and no 
“[u]nwarranted health and safety risks.”16  A 
posted price embeds no “sales technique [that] 
may prevent consumers from effectively making 
their own decisions.”17  A price offer is not 
“immoral, unethical, oppressive, or 
unscrupulous.”18  It is an offer the consumer may 
accept or reject, and an offer the consumer may 
compare to offers from other sellers.  Certainly, 
personalized pricing may “offend[] the tastes or 
social beliefs” of some consumers, or conflict 
with some “general sense of the national 
values,”19 but mere offense is unactionable.20 



P  E  R  S  P  E  C  T  I  V  E  S
 

PHOENIX CENTER PERSPECTIVES 26-05 PAGE 4

Interpreting the FTC’s Proposed Enforcement 
Policy Statement  

An offered price that accurately conveys the 
terms of a transaction, whether uniform or 
personalized, does not mislead consumers, and 
purchasing and obtaining the represented 
product at that price imposes no cognizable 
consumer harm.  The consumer is free to accept 
it, or not, and to compare the price among sellers.   

Application of Section 5, therefore, cannot arise 
from the mere posting of a price, and the Proposed 
Enforcement Policy Statement does not deny that 
fact. The Commission instead connects 
nondisclosure of personalization to Section 5 
through two theories.   

The Commission begins with the assumption that 
“consumers reasonably expect that prices for a 
product or service will not vary based on their 
personal data” and online “they reasonably 
expect the price to be the same price that anyone 
else browsing to that listing would see.”21  From 
this premise (or speculation), the Commission 
identifies two ways in which ignorance of 
personalized pricing may affect consumer 
behavior. 

First, the Commission argues that “expectations 
of non-personalized pricing [] factor into 
consumers’ decisions regarding where to shop, 
whether and where to comparison shop,”22 
thereby impeding a consumer’s ability to 
“choos[e] a different retailer whose prices are 
static or widely offered.”23  That is, the 
Commission claims that the expectation of a 
uniform price affects “whether that consumer is 
likely to engage in comparison shopping.”24    
Under this logic, the failure to disclose that a 
price is personalized is an “obstacle to the free 
exercise of consumer decisionmaking.”25  

Second, the FTC maintains that absent 
knowledge of personalized pricing, consumers 
“cannot take steps to avoid the higher prices” by 
using “a virtual private network or private 
browsing functionality.”26  Here, the impeded 

response is not search for a competing offer, but 
a countermeasure intended to alter the pricing 
mechanism itself.  Each theory is taken in turn.27 

The Search Thread 

The Commission’s search theory rests on the 
reasonably-avoidable prong of unfairness. 
Ordinarily, the Commission expects consumers 
to “survey the available alternatives, choose 
those that are most desirable, and avoid those 
that are inadequate or unsatisfactory.”28  
Section 5 may intervene when seller conduct 
creates an “obstacle to the free exercise of 
consumer decisionmaking,” including by 
withholding “critical price or performance data” 
necessary for “informed comparisons.”29  The 
Commission’s personalized-pricing theory 
attempts to fit nondisclosure within this 
exception: if consumers reasonably believe prices 
are uniform, then failure to disclose 
personalization may impede comparison 
shopping. 

The obvious question is what, precisely, has been 
impeded by the posting of the price at which a 
transaction may occur? There are two 
possibilities.  

The first possibility is that nondisclosure might 
reduce the consumer’s incentive to search: 
believing that the displayed price is uniform, the 
consumer may see less reason to investigate 
competing offers.  

The second possibility is that nondisclosure 
might impair the consumer’s ability to compare: 
even after searching, the consumer may lack 
information necessary to determine which offer 
is preferable.  

The distinction between the two is important. 
The first concerns whether the consumer 
undertakes search and bears its cost; the second 
concerns whether search, once undertaken, can 
produce an informed choice. It is useful to 
consider each possibility separately. 
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Incentive to Search 

Under uniform pricing, consumers who search 
may constrain the price paid by consumers who 
do not search because the seller must offer both 
groups the same price.  Armstrong (2015) 
identifies this inter-relationship among 
customers as a “search externality,” which 
“operates so that those consumers who are 
informed about the deals available in the market 
ensure that less informed consumers also obtain 
reasonable outcomes.”30  The searching 
consumers discipline the uniform price, and the 
non-searching consumer—Armstrong’s “non-
savvy” type—believing the price is uniform, free 
rides on active consumers to ensure that the price 
remains reasonable. 

Price-conscious consumers, therefore, provide a 
sort of public good: some of the benefit from their 
search accrues to consumers who do not bear 
search cost.  Allowing sellers to charge different 
prices to informed and uninformed consumers 
breaks this link and shrinks—or, with perfect 
discrimination, eliminates—the search 
externality.  The economic concern, therefore, is 
not that the personalized price falsely describes 
the proposed transaction.  It is that 
discrimination may prevent one consumer’s 
search from disciplining the price offered to 
another. 

Accordingly, by the Commission’s logic, the 
“injury” from personalized pricing is the loss of 
this search externality.  The non-searching 
consumer can no longer rely on searches 
undertaken by others and must instead search for 
herself to obtain its benefit.  This alleged “injury,” 
however, is bounded by consumer i’s search 
costs, si.  If the expected benefit from searching 
exceeds si, then the consumer searches and 
avoids the higher price; if it does not, then the 
cost of avoiding the price exceeds the expected 
benefit from doing so. 

Incurring search costs, however, does not fit 
comfortably within the Commission’s model of 
injury.  Its own unfairness standard treats search 

as a means of reasonable avoidance.  The 
Commission “anticipate[s] that consumers will 
survey the available alternatives, choose those 
that are most desirable, and avoid those that are 
inadequate or unsatisfactory.”31  Indeed, the 
Commission “normally” expects the marketplace 
to be “self-correcting” through precisely this 
exercise of consumer choice and “rel[ies] on 
consumer choice” to govern the market.32  Search, 
therefore, is not an injury under the 
Commission’s framework; it is the ordinary 
market mechanism by which an injury is 
reasonably avoided.  Section 5 becomes relevant 
only when seller conduct creates an obstacle to 
that process. 

Even if incurring si were counted as injury, it 
would still fail the substantiality requirement.  
Section 5(n) requires “substantial injury,” and the 
Commission’s Policy Statement on Unfairness 
expressly disclaims concern with “trivial or 
merely speculative harms.”33  The cost of a price 
comparison in modern retailing—measured in 
the moments required to consult a rival’s listing 
online or many rivals’ prices through a search 
engine or AI platform—is the prototype of a 
trivial harm.  An unfairness theory whose 
measure of injury is the cost of a price check 
therefore presents two difficulties: the cost 
appears to be avoidance rather than injury, and, 
for ordinary online retail purchases, it is difficult 
to characterize as substantial. 

In sum, the standard set forth in the 
Commission’s 1980 Policy Statement on 
Unfairness—written long before the Internet and 
artificial intelligence—expects consumers to 
search as part of the ordinary process of 
consumer choice.  Personalized pricing creates no 
obstacle to that avoidance process.  Treating 
search as a Section 5 injury merely because new 
technology may give consumers an additional 
reason to undertake it is difficult to reconcile with 
that established standard. 
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Ability to Compare 

The second leg of the search theory is that even 
when a consumer searches, seller conduct may 
deprive her of the information necessary to 
compare competing offers. The Commission’s 
1980 Policy Statement on Unfairness expressly 
recognizes this problem, observing that sellers 
may “withhold or fail to generate critical price or 
performance data,” leaving consumers with 
“insufficient information for informed 
comparisons.”34  Such practices may be genuine 
obstacles to consumer decision-making because 
the search process cannot produce an informed 
choice when the offers being compared are 
incomplete or misleading. 

Hidden mandatory fees—or “junk fees” in 
modern parlance—offer a straightforward 
example, and one mentioned in the Proposed 
Enforcement Policy Statement in relation to 
“surprise” or “hidden” fees.35  If one hotel 
advertises a $200 price but withholds an 
unavoidable $50 resort fee until later in the 
transaction (or worse, at hotel checkout), a 
consumer comparing that advertised price with a 
competitor’s $210 all-in price cannot determine 
which offer is cheaper.  The missing information 
is part of the price the consumer will pay.36  More 
search does not cure the problem; disclosure of 
the missing price information does. 

Nondisclosure of personalized pricing is 
fundamentally different.  The consumer observes 
the complete price offered to her and can 
compare it with the complete prices offered to her 
by competing sellers; nothing is hidden and there 
are no surprises.  What the consumer does not 
know is that the first seller may have determined 
her price using personal information, that 
another consumer may have received a different 
price, or that a rival’s price is uniform or not. 
None of these facts is necessary to compare the 
offers available among competitors—the prices 
are the prices over which the consumer may 
choose.  

Nondisclosure of personalized pricing does not, 
therefore, withhold information necessary to 
make price comparisons. Personalized pricing 
does not create the informational impediment to 
comparison shopping contemplated by the 
Commission’s Policy Statement on Unfairness. 

The Countermeasure Thread 

The Commission’s countermeasures thread leads 
to the same difficulty from another direction.  
Disclosure of personalized pricing, the 
Commission argues, allows consumers to take 
countermeasures such as using a virtual private 
network or private browsing functionality to 
obtain a different price.  That is, to hide the 
personal data used to generate the personalized 
price.   

Countermeasures are not costless.  Let ci denote 
the time, effort, inconvenience, and other private 
costs consumer i incurs attempting to defeat the 
seller’s personalization mechanism.  The 
Commission treats incurring ci as an acceptable 
means of avoiding the allegedly higher 
personalized price.  Indeed, enabling consumers 
to undertake these countermeasures is the stated 
justification for disclosure. 

That treatment is difficult to reconcile with the 
search as injury theory.  Search imposes its own 
private cost, si.  Under the Commission’s 
unfairness framework, consumers are ordinarily 
expected to incur reasonable search costs, si:  the 
Commission “anticipate[s] that consumers will 
survey the available alternatives.”37  Yet the 
proposed disclosure remedy assumes consumers 
may also reasonably incur ci to avoid 
personalization.  If ci is an acceptable cost of 
avoiding a personalized price, then it is difficult 
to understand why si—the ordinary cost of 
comparison shopping expressly contemplated by 
the Commission’s own guidance—can constitute 
the injury caused by that same price. 
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Weaving the Threads Together 

The search and countermeasure threads 
converge.  Personalized pricing may require a 
consumer either to search for another seller at 
cost si or seek another price from the same seller 
at cost ci.  The Commission expressly relies on the 
latter as a solution while its longstanding 
guidance relies on the former as the normal 
operation of consumer choice.  The distinction 
cannot be that one avoidance mechanism is costly 
while the other is not; both consume consumer 
resources.  If incurring ci is a permissible (and the 
proposed) remedy for personalized pricing, then 
the mere necessity of incurring si cannot 
coherently be its Section 5 injury.  The proposed 
remedy therefore reinforces the conclusion from 
the search thread: reasonable avoidance costs are 
avoidance, not injury.  There is no apparent basis 
for treating si as the substantial injury necessary 
to invoke Section 5 while simultaneously treating 
ci as the solution to that injury. 

In fact, the two instruments are not symmetric in 
the Commission’s favor.  A rational consumer 
avoids an unfavorable personalized price at the 
lesser of the two costs, min{si, ci}, and the 
instruments differ in their social productivity.  
Search disciplines sellers; it is the activity that 
generates the very externality whose loss the 
Commission laments.  Resources spent on virtual 
private networks, cleared browsing histories, and 
duplicate accounts are instead privately incurred 
avoidance costs that do not themselves improve 
price information or intensify competition.  The 
Commission’s proposed remedy thus channels 
consumer avoidance away from the instrument 
that polices markets and toward the instrument 
that merely burns resources. 

Locating the necessary Section 5 injury from 
personalized pricing is, therefore, elusive.  The 
offered price is neither misleading nor harmful; 
search is avoidance rather than injury; and 
countermeasures are proposed as avoidance 
rather than alleged as injury. Personalized 

pricing may eliminate the benefit that one 
consumer receives from another consumer’s 
search, but that is the loss of a search externality 
and not, without something more, an unfair or 
deceptive act or practice. 

The Commission’s guidance may be 
better directed to consumers than 
retailers, and that guidance is plain: 
shop prices. 

 

Conclusion 

The Commission has acknowledged the rising 
concern about personalized pricing, but the 
economic consequence it identifies does not fit 
comfortably within the existing Section 5 
framework.  A price is an offer, and the consumer 
may accept or reject it.  If the transaction occurs 
at the offered price (nothing is hidden) and the 
consumer receives the product represented (no 
misrepresentation), then—under the 
Commission’s own long-standing guidance—
there is no explicit or implicit deception and no 
cognizable unfairness. 

While personalized pricing may change who 
bears the cost of finding a better price, that does 
not make the offered price deceptive or unfair.  
The Commission’s own framework treats search, 
which it expects consumers to do, as reasonable 
avoidance, not injury, and its proposed 
disclosure remedy encourages consumers to 
incur countermeasure costs to avoid 
personalization.  What personalized pricing may 
eliminate is the search externality—the benefit 
non-searchers receive from others’ search.  That 
is a legitimate economic consequence, but it does 
not, without more, establish a Section 5 violation. 

The Commission’s guidance may be better 
directed to consumers than retailers, and that 
guidance is plain: shop prices. 
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